Health is considered a basic human right without which it is impossible to achieve life ends. Efficient and justly exercise of the right to health is one of the most important tasks of modern societies. Childhood vaccination is one of the health care measures that aim to protect health although in rare cases it may cause long-term health problems. In this paper, we attempt to present the role of justice in the protection of children's health in cases of its impairment caused by vaccines. The paper will express the view that no-fault compensation system serves to social justice goals in protection of the most vulnerable members of society and at the same time discourage long and expensive litigation's.
INTRODUCTION
Health is vital for every human being as without health it is not possible to obtain a state of complete physical, mental and social well-being. 1 Children are vulnerable young human beings and they are more at risk to illness and health complications. 2 If children are spared from disease, they can grow into healthy adults, perceive their ends and contribute to the development of society. 3 Therefore, children require extra attention in order to enjoy the best possible health. One of the measures to suppress diseases is considered to be the vaccination. 4 Medical experts claim that compulsory vaccination plays an important role in preventing the spread of childhood infectious diseases in community. 5 Although vaccines lead to a significant reduction in the disease risk, they may, like any other medical product, cause side effects. 6 Most side effects, as medical experts claim, are mild but vaccines can also cause serious side effects and trigger long-term health problems that are an obstacle to highest standards of health. 7 However, long-term health problems cannot be cured, so children are not able to pursue their best possible ends and highest standards of health are no more attainable.
In modern European states governments care for those who contributed to public health and suffered health impairment. Those states have a good practice of no-fault compensation programs under which children can get compensation outside the civil litigation as the unfortunate victims of adverse reactions to vaccines. However, in Croatia victims of vaccine injuries bear burden of health 1 Constitution of World Health Organisation as adopted by the International Health Conference, New York, 19 June -22 July 1946; signed on 22 July 1946 by the representatives of 61 States (Official Records of WHO, no. 2, p. 100) and entered into force on 7 April 1948. 2 Understanding Children's Right to Health, https://www.humanium.org/en/fundamental-rights-2/health/, accessed on 18/01/2018. 3 Ibid.; Similarly Alinčić, M., Hrabar, D., Jakovac-Lozić, D., Korać Graovac, A.: Obiteljsko pravo, Zagreb, 2007, p. 228. impairment by themselves. In other words, if victims of vaccine injury want to be compensated for health impairment they have to rely on civil litigation.
If we assume that vaccination contributes to public health as it provides collective immunity from communicable childhood diseases, the question is whether it is just that the victims of vaccine injuries in Croatia seek compensation through long and expensive judicial process or the government should provide them compensation outside the litigation. In order to answer that question, the authors will examine the notion of justice on examples of selected European no-fault compensation programs and Croatian example of compensation claimed by a court.
ROLE OF JUSTICE IN CASE OF VACCINE HEALTH IMPAIRMENT
Children do not have the capacity to protect themselves or make prudent choices regarding health risks. 8 Therefore, the health of children is dependent on the decisions of others and on features of the social structure over which children have no control of. 9 While promotion of children's health can be considered as one of the parental responsibilities, sometimes it may be difficult for parents to protect children's health if risks and health choices are paramount within the society where they live. 10 We may consider an example of routine childhood vaccination. Vaccination is one of health care measures, which aims specifically at protecting and promoting the health of children and as well the public health. 11 Although vaccines can contribute to human health, in some cases they can impose serious long-term health problems. In such cases, it would be wrong to put the burden of responsibility for children's health solely on the parents as their legal guardians. 12 As vaccines protect children's health, they also have positive effect to society, as they are contributing to public health by ensuring strong collective immunity against diseases. Therefore, the burden 8 Verweij of responsibility for children's health should be divided between parents and the government that prescribed the obligation to vaccinate. The government should support parents to raise their children in a way that gives them the best chance of a flourishing life. If children's health is compromised by vaccination, it will certainly have negative effects on their well-being and disarrange their life plans. As social justice concerns "about well-being and about outcomes" it puts before the government the task to ensure that citizens have a sufficient amount of health as one of dimensions of well-being. 13 From that standpoint, children's health should be considered as matters of justice if vaccine health impairment occurs during a stage of life in which major life plans are affected and the pain and suffering is great enough that it undermines those life plans. 14 Therefore, governments that want to be considered as just should take care of "fair, equitable, and appropriate distribution of benefits, burdens and costs" of vaccination in order to promote and preserve well-being of its citizens. 15 In case of childhood vaccination it means that governments should have in mind that distribution of public health benefits that medicine assigns to vaccines have to be proportionate to risks of unwanted side effects of vaccines that are usually unpredictable. In other words, if side effects of vaccination occur, the affected children should not bear a burden of health impairment by themselves. Therefore, in case of vaccine health impairment the government should give at least some priority to the worst off, or in our case, to children whose medical conditions make them among the worst off. 16 The moral reason why governments should be concerned for children who are worse off as consequence of vaccine side effects lies in the fact that their disadvantages are undeserved. 17 Children don't deserve loss of health and with it loos of range of capabilities and opportunities, as vaccines are supposed to enhance their health and to protect community health, as well. Thus, justification for giving children the opportunity for compensation from society rests on social commitments to what Rawls calls a "Difference Principle". 18 According to the "Difference Principle", basic social and economic institutions of society should be arranged to maximize the expectations of the worst off representa- 13 Powers, M., Faden, R.: Social 15 Beauchamp, T. L., Childress, J. F., Principles of Biomedical Ethics, Oxford, 2001, p. 226. 16 Powers, Faden, op. cit. (fn. 13), p. 171. 17 Brock, D., W.: Priority to the Worst Off in Health-Care Resource Prioritization, in Rhodes, R.; Battin, M. and Silvers, A. (eds.), Medicine and Social Justice, New York, 2002, p. 362. 18 Rawls, J., A Theory of Justice, Cambridge, 1999, pp. 65-70. tive group in other to preserve fair equality of opportunity. 19 This means that governments should have an obligation to provide institutions, such as public or private vaccine compensation funds, that protect opportunity range and eliminate those undeserved life disadvantages. 20 In case when the government doesn't compensate for the damage done to children on account of vaccination, society unjustly enjoys the benefits of the collective immunity at the expense of children who have been injured by the vaccine. 21 Such government would be inconsistent with Rawls' understanding of fair cooperation in which benefits and burdens have to be distributed justly. 22 Therefore, justice in case of vaccine health impairment should "require obligations" for government to remedy existing health disadvantages that undermine the prospects for well-being by designing social institutions which will prevent such disadvantage from arising. 23 
NO-FAULT COMPENSATION PROGRAMS AND VACCINE HEALTH IMPAIRMENT
In Europe, childhood vaccination is a proven tool for controlling and eliminating life-threatening infectious diseases. 24 All European countries have a vaccination schedule, recommending the vaccines to be given at various ages during childhood. 25 Due to good vaccination policy certain diseases have already been eradicated, while others are hoped to be eliminated soon, such as measles and congenital rubella. 26 Although the benefits of childhood vaccination are clear, some children occasionally suffer from vaccine-related adverse events and bear a significant burden for the vaccine benefit provided to the society. According to principles of fairness and solidarity modern societies accepted belief that governments have a special responsibility to those injured by properly manufactured and administered vaccines used in public health 19 Ibid. 20 24 Campaign essentials for World Immunization Week 2018, http://www.who.int/campaigns/ immunization-week/2018/campaign-essentials/en/, accessed on 21/03/2018. 25 Childhood immunisation, https://ec.europa.eu/health/vaccination/childhood_immunisa-tion_en, accessed on 06/06/2018. 26 Vaccine-preventable diseases, https://ecdc.europa.eu/en/immunisation-vaccines/facts/vaccine-preventable-diseases, accessed on 06/06/2018. programs. 27 In Europe, a dozen countries provide some form of compensation for injuries following vaccination that are mostly administratively managed through the national government. 28 The first vaccine compensation program was implemented in 1961, after the German Supreme Court ruled that people who were injured by compulsory smallpox vaccination were entitled to compensation. 29 After Germany, a similar program was implemented in 1963 in France. 30 Concern over injuries caused by medicines and the inadequacies of traditional litigation processes in the 1960s resulted with raising awareness of the necessity of establishing a vaccine compensation programs. Thus, in the 1970s, concerns over adverse events related to diphtheria-tetanus-pertussis vaccination resulted with establishing compensation program in several European countries such as Austria, Denmark, Sweden and the United Kingdom of Great Britain and Northern Ireland. 31 In the 1980s, compensation programs were implemented in Finland and in 1990s in Italy and Norway. 32 In the 2000s, compensation programs were implemented in Hungary and Slovenia. 33 Although the various statutory structures reflect differing legal, social, and cultural settings of vaccine compensation programs, these programs embody a general commitment to provide special assistance to children who have suffered adverse reactions to vaccination. Due to the spatial limitation of this article, in the following sub-headings we will focus on the German, Italian and Slovenian program, which we chose because of the closeness of their legal tradition to Croatian legal tradition. Moreover, selected vaccine compensation 27 Mello, M. M.: Rationalizing Vaccine Injury Compensation, Bioethics, 22 (1), 2008, pp. 32-42. 28 Looker, C., Kelly, H.: No-fault compensation following adverse events attributed to vaccination: a review of international programmes, Bulletin of the World Health Organization, 89 (5), pp. 371-372; Evans, G.: Vaccine injury compensation programs worldwide, Vaccine, 17 (3), 1999, p. S27. 29 Hohmann, A., Hollmann, K., Tempel, G., Wunderle, W.: 10 jahre Infektionsschutzgesetz Meldepflichtige Infektionskrankheiten in Bremen 2001-2011, Bremen, p. 8. 30 Dispositif de règlement amiable des dommages imputables à des vaccinations obligatoires, Office National d'Indemnisation des Accidents Médicaux, Paris, 2004, http://www. oniam.fr/vaccinations.php, accessed on 21/03/2018. 31 Lasagna, L.: The Chilling Effect of Product Liability on New Drug Development, in Huber, P., W., Litan, R., E. (eds.), The Liability Maze: The Impact of Liability Law on Safety and Innovation, Washington, 1991, pp. 348, 353. programs operate on similar premises (e.g. administration and funding, eligibility, process and decision-making, standard of proof, elements of compensation and litigation rights) that will be analyzed in further sub-headings.
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GERMANY
In Germany, childhood vaccinations are recommended by the health authorities of the federal states (Länder) and are based on the Standing Committee on Vaccination (hereinafter: STIKO) recommendations according to § 20 (3) of the Protection against Infection Act. 34 According to § 60 IfSG a special compensation program is established under social security law to compensate health impairment due to vaccination damage. Vaccination damage is defined under § 2 no. 11 IfSG as the health-related and economic consequences of damage to health that exceed the normal reaction to a vaccination. However, a vaccine compensation in terms of § 60 IfSG applies only if the vaccination had been publicly recommended. In other words, it is required that recommendation confirms public interest in the vaccination, as vaccines do not only serve purpose of protecting the individual, but also the public good of avoiding the spread of diseases. 35 In order to receive compensation, the claimant must prove that the vaccination caused an unusual reaction, and that reaction caused adverse consequences. 36 The vaccination as such, the reaction and the adverse consequences must be proven and the claimant must demonstrate reasonable likelihood of causation between them. 37 In order to decide whether the health impairment is compensable, the court will also consider the state of scientific knowledge at the time of decision. 38 the health impairment caused by publicly recommended vaccinations, compensation is assured by the federal states. 39 As a form of compensation, claimant can obtain, for example, the medical treatment, sickness benefits, rehabilitation measures, an economic rent or compensation for the inability to exercise life ends. 40 Parallel to the compensation program under social security law, reimbursement in cases of vaccine health impairment is available through special liability regime that is complemented by regular tort law. 41
ITALY
Italian vaccine compensation program was set up because of a large number of cases that were brought to the court under the Law N°210/92. 42 Program was firstly reserved for compensation of health impairment caused by the compulsory vaccines. 43 Following the intervention of the Italian Constitutional Court, the program started to compensate health impairment in cases where vaccination was not compulsory, but was merely recommended by the Government. 44 To apply for compensation, request should be submitted to the Minister of Health within the peremptory time limit of three years since the claimant became aware of the health impairment. 45 In order to be entitled for the compensation, the claimant has the burden of proving causation. 46 According to Article 4(1) of Law N°210/92 causal link between the vaccination and the impairment of psycho-physical integrity is expressed by the commission of medical experts. Pursuant to Article 5(1) of the same Law claimant has the right to appeal to Minister of Health if he is not satisfied with the commission's decision. The redress provided by the vaccine compensation program is reimbursed from state budget and is usually lower than full compensation that could be received for health impairment. 47 Therefore, the claimant can 39 Evans seek justice for health impairment before court in the period of one year since the decision on appeal regarding compensation was adopted. 48 The statutory provisions on proving causation in court procedures are very limited and they are prescribed by Criminal and Civil Code. 49 If compensation is requested for health impairment that has elements of criminal infringement, the proof of causation has to reach a degree of certainty. 50 In cases, which have elements of civil infringement, it is sufficient that claimant proves that the causal link between vaccination and health impairment is the most probable one. 51 In order to adjudicate compensation, the judge, besides the evaluation of causation, is also allowed to interpret the purpose of the applicable laws as well to take into consideration the scientific rules. 52 When the court decides to compensate for the health impairment caused by publicly recommended vaccines, compensation is assured from national treasury. 53 As a form of compensation, the child as a claimant can obtain, for example, free medical care, medication and disability pension. 54
SLOVENIA
In Europe, Slovenia has one of the most aggressive and comprehensive vaccination programs. 55 Its program is mandatory for nine designated diseases. 56 in Italy, the Slovenian Constitutional Court (hereinafter: SCC) played a major role in forming a compensation program for vaccine injuries by requiring proper regulation of the state liability. 57 In 2004 SCC declared the Act against infectious diseases unconstitutional as it did not regulate justified reasons for waiving mandatory vaccination and adequate arrangements of liability for damage due to the side effects of vaccination. 58 The SCC in its judgment declared that vaccination, as each medical intervention, is associated with certain risks, and hence the legislator is obliged to provide the appropriate remedy for victims of vaccine injuries. 59 According to SCC remedies should be based on the principle of solidarity, which requires the government to compensate for vaccine injuries. 60 In this regard, the SCC considers that it is unacceptable that an individual suffers from the damage caused by a mandatory vaccination that is considered to benefit public health. 61 Since 2006 responsibility for injury caused by mandatory vaccination is regulated by new Act on Infectious Diseases. 62 According to Article 53a(1) of the Infectious Diseases Act individual whose health is impaired by compulsory vaccination, as evidenced by serious and lasting reduction of vital functions, is entitled to seek compensation from the state. 63 Health impairment in this context does not include damage caused by incorrect administration of the vaccine or from the inadequate quality of the vaccine as specified by the Slovenian regulations governing medicines. 64 In order to be entitled for compensation, the claimant has to prove causational link between health impairment and vaccination, which is evaluated by the minister responsible for health based on the expert opinions. 65 can obtain monetary compensation paid from the state budget. 66 The amount of compensation in case of health impairment is approximately 60.000 euros and is valued once a year by the ministry responsible for health, in accordance with the data of the Statistical Office of the Republic of Slovenia on the level of annual inflation. 67 In cases when health impairment is a result of improper handling with the vaccine by medical personnel or result of inadequate quality of the vaccine, claimant has the opportunity to seek compensation through court procedure against the manufacturer of the vaccine. 68
CHILDHOOD VACCINE INJURY COMPENSATION IN CROATIA
In the Croatian legal system, children represent a category of persons under special protection of the state and the general duty of all is to preserve the children as the most vulnerable group of persons. 69 Children have a variety of rights that are inherent to them alone and whose ultimate goal is to protect children when they are growing up. Thus, children's right to health has special importance as it is guaranteed by the Convention on the Rights of the Child and as well as by the Family Act. 70 From these legal sources, it follows that the state is obliged to provide the best protection of children's needs and interests not only in family relations but also in all socially organized activities such as health policy. 71 One of the important health policies that aims to protect children and community from diseases is vaccination. As mentioned before, childhood vaccination is considered as one of the best measures to suppress 66 Art. 53. e. IDA. 67 The height of monetary compensation is still specified in tolars (previous Slovenian currency) and amount 15 diseases. 72 In Croatia, childhood vaccination is mandatory as it is prescribed by Protection of the Population against Communicable Diseases Act and the Ordinance on the Manner of Carrying out Immunization, Seroprophylaxis and Chemoprophylaxis against Communicable Diseases and on the Persons Subject to This Obligation. 73 The program of continuous immunization of children has been based on mandatory vaccination against ten communicable diseases. 74 Besides mandatory vaccination that is perceived as a public health intervention against diseases, in Croatia there are also recommended vaccinations whose primary goal is to provide specific protection to people belonging to a specified high-risk population. 75 However, unlike most European legal systems, there is currently no available program in Croatia, which supports no-fault vaccine injury compensations. Therefore, there is no social justice in Croatian policy regarding childhood vaccine injuries since the burden of health impairment is borne only by a vulnerable minority of adverse events who can seek compensation under the civil law liability. 76 In other words, the individual injured by a vaccine can seek compensation for health impairment, only through the court proceeding that is usually long and expensive due to complexity of liability determination. The liability of passively legitimate persons (e.g. state, vaccine manufacturer, the physician, the health institutions, or to all of them) 77 can be determined according to rules of strict and fault liability. According to the rule of strict liability, vaccination is determined as a dangerous activity and the one who is performing it could be held liable for injuries that are the outcome of vaccination. 78 In order to free himself from liability, passively legitimate person has to prove that vaccination as dangerous activity was not the cause of health impairment. 79 The rule on strict liability was applied in several recent vaccine injury cases. Thus, in decision No. Rev 785/05-2 of 22 March 2006, the Supreme Court of the Republic of Croatia (hereinafter: SCRC) determined liability of the state for vaccine injury by interpreting vaccination as a dangerous activity prescribed by the state as mandatory for all children. 80 The same interpretation of vaccination as dangerous activity is highlighted in another SCRC decision (No. Rev 79/07-2 of 10 June 2009) where the Court was deciding on liability of the state regarding childhood vaccine injury caused by the polio vaccine. 81 The rule of strict liability is also applicable in vaccine injury cases where vaccines are interpreted as defective medical products. 82 In those cases, the injured party will receive compensation only if it proves the defectiveness of the vaccine, the injury and the causal link between vaccine defect and injury that has occurred after the administration of vaccine. 83 However, the application of strict liability rules requires from court to seek the existence of a causal link between vaccination and injury that occurred in some short period after the administration of vaccine. That can be time and money consuming for court and parties as causal connection is difficult to prove, especially if health impairment occurs years after the administration of vaccines.
However, if the health impairment was caused by a vaccine that was not defective, the passive legitimate person will be held liable only if his fault is proved according to the general rules on liability. 84 This means that the court will assign liability for vaccine injury to the passive legitimate person only if vaccine injury is a consequence of his fault, e.g. vaccine injury occurs because of lacks in his behavior -negligence. For example, "physician will be liable for vaccine injury if he does not check the health status of the child before vaccination or does not determine if the vaccine has been tested before being placed on the market" 85 .
Regardless the notion that liability for vaccine injury is regulated by the rules of strict and fault liability, on many occasions it is difficult to prove it due to two or more possible causes of vaccine injury. 86 For example, vaccine injury may be the result of a negligent act or omission by the health care service provider combined with the patient's state of health or the product defectiveness. 87 Similar standpoint was expressed by the Constitutional Court in decision No. U-III/2729/2015 on 2 December 2015 where the Court had to take into consideration negligence of a physician who administered the vaccine and the existence of inherited genetic defects on the side of the vaccine injured party. 88 Therefore, the success in proving liability and obtaining vaccine injury compensation mostly depends on the defense strategy of lawyers, which certainly has a negative impact on legal security as proceedings can be unpredictable and result without any compensation. 89 Since protection of children's health by vaccines is the duty of the state and the vaccination is mandatory as it is considered to be a part of the public health policy, it is especially important that vaccine health impairment is followed by just compensation. As victims of vaccine injury are already suffering from severe or long-term health impairment, they should not be exposed to additional expensive, timing-consuming and stressful litigations. In order to achieve just compensation and to bypass civil litigations, it is necessary to reconsider introduction of no-fault program of compensation.
CONCLUSION
Childhood vaccination is considered as one of the most important technological advances that protect not only health of children but community health as well. Although, vaccines are extremely safe and harm is rare, some chil- 89 See Decision of the Supreme Court of the Republic of Croatia Rev-x-572/14-2 of 4 November 2014. It is one of the example how proceeding in case of vaccine health infringement can represent extensive economic burden for claimant, especially as the result of the proceeding is linked to success in proving a wrong due to another person's negligence or deliberate harm. dren can suffer from serious side effects and experience the long-term health problems. In cases of such health problems, children should be entitled to just compensation for health impairment from the state. Namely, the state cannot protect public health with vaccines and exempt itself from responsibility to undertake necessary legal measures to compensate for individual health damage caused by vaccines. Therefore, if vaccine injures child's health, the costs of the injury should be absorbed by the society as a form of justice.
The notion of justice is highly accepted in most European legal system (e.g. Germany, Italy, France, Slovenia, etc.) and evaluated through no-fault vaccine compensation programs outside the civil litigation. The underlying idea of those programs is that, whenever an individual must suffer a sacrifice for the benefit of the community, the community has a duty to compensate him. Therefore, we may say that European vaccine compensation programs undertake a solidarity function by awarding redress to the unlucky victims of the side effects of a vaccine based on underlying principles of fairness and justice. In Croatian legal system, there is no solidarity in form of justice and victims of vaccine side effects must seek compensation for health impairment through long and expensive court proceedings. Compensation can be received only if party injured by vaccine proves causal connection between wrong due and vaccination or to prove another person's negligence or deliberate harm. 90 To remove the uncertainty of liability proof and to provide more fair approach to injured children, as most vulnerable members of society, de lege ferenda it is necessary for the Croatian legislator to reconsider the introduction of vaccine no-fault compensation program. This program would help children to receive compensation for health impairment regardless of the long and expensive proceedings before court, which are a barrier to expression of social justice in bearing a risk of vaccination side effects. In order to construct an efficient vaccine compensation program, the Croatian legislator should pay special attention on basic elements of the program such as eligibility, standards of proof, modes of compensation, program administration and litigation rights. Regarding eligibility, the legislator needs to prescribe a threshold injury which claimant has to meet in order to claim compensation, as it is in Germany and Slovenia, where health impairment must exceed normal vaccination side effects. 91 Further, the claimant should be eligible only to seek compensation for health impairment that is caused by mandatory or recommended childhood vaccines, as it is in Italy. 92 To obtain compensation, the claimant should demonstrate reasonable likelihood of causation between health impairment and vaccination with lower level of certainty then in court proceedings under the rules of civil liability. In other words, the compensation program should be "based on a premise that the adverse outcome is not attributable to specific individual but to unavoidable risk associated with vaccines". 93 The Croatian legislator should also reconsider several modes of compensation similar to German, Italian and Slovenian. 94 Consequently, children should have the opportunity to obtain several forms of compensation. For example, the compensation program should cover medical treatment as a form of rehabilitation measures, economic rent or compensation for the inability to exercise life ends, sickness benefits for parents etc. Decision on initial eligibility and final compensation should be in the jurisdiction of a state administrative body (e.g. ministry of health) with an option of internal and external review of such decision, as it is the case in Italy and Slovenia. 95 In the era of budget restrictions, we can expect that vaccine compensation program could represent additional burden on the public budget. To prevent that, the program could initially be modest in size and cover only some range of expenses related to serious, long-term health problems caused by vaccines. To obtain full compensation, the legislator should enable the claimant to seek damages through the courts under civil or product liability cases. Only when the claimant is given an opportunity for full compensation, the state can say that it has successfully integrated a concept of social justice into its legal system.
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